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These “myths,” combined with the Ozlike curtain that many
borrowers feel exists between them and the servicers, can re-
sult in frustration. Un-
less these misconceptions
are cleared up, creating
confidence and open com-
munication between both
parties, the CMBS market
is likely to falter further. As
it is, Fitch Ratings recently
noted that the 60-day delin-
quency rate on US CMBS
loans jumped from 0.27% in January 2008 to 3.86% in October
2009. And this is just the beginning as these loans trickle in.

“There are a lot
of myths about the
restrictions that
apply for servicers.”

ELLEN MARSHALL
Manatt, Phelps & Phillips

ADVICE IS HEEDED, NOT JUST HEA

As 2009 comes to a close it’s clear that many mistakes have been
made on all sides of the financial equation. No one knows this
better than real estate lawyers, who are often called in only
after mistakes are made. Fortunately, it also makes them a keen
source of advice. Their biggest suggestion? Neither deals nor
buildings should be built on optimism.

“Real estate people tend to be very optimistic,” says Raines,
who is also a commercial owner. “But overly optimistic assump-
tions of tenancy, economic growth and absorption—without

FIRMS SWITCH GEARS, GO INTO SURVIVAL MODE

Although some firms like Seyfarth Shaw have beefed up their real es-
tate groups with attorneys experienced in workouts and foreclosures,

many are trimming back in traditionally sought-after fields, such as

corporate and tax law and real estate transactions.

OFirms have laid off a lot of people,O says Steve Lurie, a partner at
Los Angeles-based Greenberg Glusker. OThere are fewer new lawyers
coming into the firms, and those who are being hired will need to be
trained to do this kind of work [workouts]. ItOs different now than it was
for most lawyers starting out.O

Most law firms have been unwilling to train new lawyers in work-
outs and related activities. As Michael Meyer, a managing partner in
DLA PiperOs Los Angeles office, points out, itOs not the kind of work the
can jump right into.

OVery few new graduates can get into thisO kind of work, he says.
Olt takes experienceE it can be challenging.O Lurie adds that many
lawyers who used to handle floods of transactions are moving into
the workout realm in the hopes of keeping their jobs. OTransitioning to
workouts is not difficult for most transaction lawyers,O he says. OLaw
firms are like any other business; people arenOt as busy with transac-
tions now so they can make time to do other types of work.O Lurie
believes experienced lawyers also have an advantage over recent
graduates because they tend to be older, meaning that many have
lived (and likely worked) through at least one other down cycle during
their adult lives. Ol was a lawyer during the last downturn, and I, like
many lawyers making the transition now, have done this kind of work
before,0 he says. OltOs just a matter of brushing up.O
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allowing for a substantial vacancy factor or downside analysis—
when combined with an inaccurate appraisal or overly zealous
lender, can spell economic disaster when tenancy does not meet
those assumptions.”

While greed is often pegged by the uninformed as the culprit
for the current crisis, most of these experts agree that unabashed
optimism lulled borrowers of the previous boom into a false sense
of security. This caused them often to overlook key clauses in
their contracts that could be disastrous if the market turned and
prevented them from communicating with lenders as soon as a
problem arose, opting instead for a wait-and-see approach.

One of the biggest mistakes Michael Meyer,
amanaging partner in DLA Piper’s Los Ange-
les, has seen is cross-collateralization clauses
that borrowers willingly signed thinking there
was no way their properties could fail. “You
don’t want to cross-default,” he says. “God for-
bid your property doesn’t make it. You don’t
want to lose other projects as well. Every proj-
ect should stand on its own.”

Loan-to-value covenants have also been
harmful to borrowers. Steve Lurie, a partner
at Los Angeles-based Greenberg Glusker, has
often been called in to rally on behalf of new
clients who willingly signed these covenants
without thinking what the ramifications
could be. “They don’t use lawyers, they don’t
read the covenants, and when the values of
their properties go down and the covenants
aren’t met they need to pay down the prin-
cipals,” Lurie says. Such oversights have left
many borrowers,
who are already
facing a liquid-
ity crisis, owing
millions. “This
is why I strongly
recommend to
clients that they

“We'll all make
other mistakes
in other cycles.
Let's just not
make the same
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more loans on assumption, inflated cash flow projections and
borrowers without skin in the game. And should mistakes still
be made, it also means that a proactive attitude, honest finan-
cial assessments and constant lender-borrower communication
should reign supreme. Raines, however, remains skeptical that
the lending environment and its players will right themselves
that easily.

“My guess is that once some of these loans have worked them-
selves out people will remember this cycle for a while—until they
forget again,” he says. “We’ll all make other mistakes in other
cycles. Let’s just not make the same ones twice.”—socAL
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and you can still be put into default.”
Raines, like all attorneys, wants only the
best for his clients. However, he realizes
that lenders and borrowers can be their
own worst enemies when good times are
rolling and optimism is soaring. Though
he understands that people will continue to
make mistakes, he hopes that the future of
his profession won’t continue to see clients
throw caution to the wind. This means no
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